
Special Considerations for Same-Sex Divorce

We Have Marriage Equality, But Divorce Equality Will Take A Little Longer -

By: Emily Gehnann, Esquire1

In 2012, Maryland became the first state to legalize same-sex mar-

nage by popular vote. This victory rang especially loud through

the halls of history as. In 1973, Maryland was also the first state

to ban same-sex marriage.

With the right to marry comes the right to divorce. But marriage

equality doesn't mean all divorces are created equal. Although the

same issues may be present in all divorces, same-sex divorce cases

require some special considerations.

I. Grounds

A spouse in a same-sex marriage can technically file for an absolute

divorce on any of the grounds enumerated in Maryland Code,

Family Law §7-103: desertion, cruelty of treatment, insanity,

incarceration, excessively vicious conduct, and - most commonly

- adultery. But, the limited legal definition of adultery may make

this ground inapplicable in a same-sex divorce and/or regarding

extramarital same-sex sexual contact.

Critically important to same-sex divorce is how adultery is defined,

and whether that definition is applicable to same-sex spouses.

Maryland Code, Family Law, §7-103(a)(l) provides for adultery
as a ground for absolute divorce, but the statute fails to define the

term. The courts have attempted to address this deficiency, stating

that adultery as used In the divorce statute is "voluntary sexual

intercourse between married person and partner other than lawful

husband or wife."2 "Sexual intercourse" is not further defined in

the family law article.

Sexual intercourse is defined, however, in the criminal context.

M'aryland Code, Criminal Law §3-301 specifically dlfFerentiates
vaginal intercourse from all other forms ofsexual-contact. In the

criminal context, the Court of Special Appeals has held that sexual

intercourse is the "penetration, however slight, of the female sexual

organ by the male sexual organ."3

Within the confines of statutory definitions, adultery only applies
to vaginal intercourse between a man and awoman. The Maryland

Code fails to define adultery" or "sexual Intercourse" in terms of

family law, but the criminal code excludes oral, ami, and all other

sexual acts from the definition of intercourse, and therefore, from

constituting adultery.

The Family Law Article's vagueness regarding what constitutes

sexual intercourse presents a problem in same-sex divorce: if

adultery can only be vaginal penetration, how can a person whose

spouse has cheated with someone of the same sex seek an absolute

divorce on the grounds of adultery?

Anecdotally, some lawyers have successfully obtained divorces

for clients In same-sex marriages on the grounds of adultery as

some circuit court judges are willing to accept that the traditional

definition must be expanded.4 Practically speaking, however, it is

difficult to rely on such an open interpretation unless your client

is willing to appeal a potentially adverse ruling on the issue. Filing

on multiple grounds, including cruelty of treatment and one year

separation is the better practice.

The murky legal water surrounding the definition of adultery
may deprive same-sex couples of this ground for absolute divorce.

Furthermore, this issue is not confined to same-sex couples. The

same dilemma faces a partner in a heterosexual marriage whose

spouse cheats with someone of the same sex. Making the equitable

argument that the definition should be expanded to be Inclusive

will help guarantee that marriage equality is, in fact, achieved. This

issue is one the legislature needs to address, but in the meantime,

each case presents an opportunity to rectify this inequity through

the courts.

II. Alimony
Under Maryland Code, Family Law § 11-106, the court must

consider cwelve (12) factors in determining whether to award ali-

many. Four of those factors are directly influenced by the length

of the marriage: (1) the standard of living that the parties estab-

lished during their marriage; (2) the duration of the marriage; (3)
the contributions, monetary and nonmonetary, of each party to

the well-being of the family; and (4) any agreement between the
parties. The statute specifically contemplates the goings on durini

the marriage which is an inequitable standard to apply to same-sex

marriages that have only been legal for two (2) years.

Many same-sex couples have been in long-term committed relation-

ships prior to getting married upon the legalization of same-sex

marriage, and have established a specific standard of living, made

numerous contributions to the relationship and/or family unit, and

agreed to their roles within their relationship. A long-term same-sex

relationship that results in a short-term marriage, however, will not

provide the same protections and rights to the parties upon divorce,

as if the couple had been legally married for the duration of their
relationship, despite the legal impossibility of being married.

Perhaps your client has been in a twenty-year committed same-

sex relationship, but has been married for only two years, and the

marriage began to unravel after one year. By agreement of the
parties during the relationship, your client earned significantly

less than his/her partner, and worked primarily from home to

raise the children. Can the court consider the parties' standard of

living, length of the entire relationship, respective contributions

to the family unit, and the agreement from which this arrange-

ment arose for the duration of the relationship in determining an

alimony award? Or is the court bound to only look at the shorter

timeframe of the actual marriage?

If the court is bound by the length of the marriage when legal mar-
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riage has only been an option for same-sex couples for two (2) years,

the result would seem to contravene the goals of an equity court. If
your client will be adversely affected by the court considering only

the length of the marriage rather than the duration of the entire

committed relationship, you can argue that in this specific case the

full relationship should be considered for alimony purposes or your

client will be prejudiced by a long-standing inequality in the law.

HI. Monetary Award

A similar concern exists regarding the considerations in awarding

a. monetary award in a same-sex divorce. Maryland Code, Family
Law §8-205 mandates eleven (11) considerations for the Court

when determining whether or not to award a monetary award to

either party in a divorce. Akin to the alimony analysis, three of

these factors are directly affected by the length of the marriage: (1)
the contributions, monetary and nonmonetai-y, of each party to

the well-being of the family; (2) the duration of the marriage; and
(3) how and when specific marital property or interest in property
was acquired, including the effort expended by each party In a.c-

cumulatlng the marital property.

These factors all consider only the property acquired and efforts

expended during the marriage. A long-term, committed same-sex

couple may have amassed significant assets and property during

their relationship, but the law prevented any of those acquisitions

from being considered marital property. Now facing the end of a

long-term relationship (but a short-term marriage), should one

spouse be penalized if some or all of that property Is solely-titled

to the other spouse?

Again, it is worth arguing that the court should consider the full

length of the relationship to ensure an equitable result. Addltion-

ally, Maryland Code, Family Law §8-205(b)(l 1) provides that the
court shall consider, amongst other factors, "any other factor that

the court considers necessary or appropriate to consider in order

to arrive at a fair and equitable monetary award or transfer of an

interest in property." This statute provides the leeway needed to

make a strong equitable argument that the court should consider

the full length of the relationship in determining a monetary award

if the parties have significant assets acquired during the relationship,

but prior to the marriage.

IV. Conclusion

The inequity evident in these statutes as applied to same-sex

marriages may resolve with time or legislative action, but that is

hardly a satisfactory response to those adversely affected by such

legal inequity.

The narrow definition of adultery will have to be expanded to

grant equal rights to ail spouses who seek a divorce based on infi-

delity. In the meantime, consider your clients position; it may be

of paramount importance to him or her to proceed on adultery

grounds regardless of the potential for dismissal because the betrayal

is real, and should not be glossed over based on legal techmcali-

ties. However, its important to recognize that pleading alternate
grounds will also protect your client's interest should the current

legal technicalities prevail.

Until the time when long-term couples with short-term marriages

are in that position because they chose not to.get married, there
is an inherent injustice in subjecting divorcing same-sex couples

to laws that demean and trivialize their relationship by reduc-

ing their relevant years together to those few in which they were

legally allowed to marry. Confronting these issues, and asking a

court to consider the full length of a relationship for the purposes

of determining alimony and monetary awards better serves the

purpose of an equity court.

Maryland does not yet have any case law on these Issues, and such

precedent may have to wait for test cases. Until that time, it is
important to advise clients embroiled in a same-sex divorce of the

realities and limitations of the current laws, and how those laws

may be applied in their case.
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