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N
ew Jersey’s election

of Phil Murphy as

governor has ush-

ered in a ‘green

rush’ of marijuana

e n t r e p r e n e u r s

anticipating a dramatic expansion of the

Garden State’s legal marijuana market.1

A Quinnipiac University poll, conducted

in Sept. 2017, revealed that 59 percent

of New Jersey residents approved of mar-

ijuana legalization.2 Murphy, who had

campaigned on a promise to sign a

recreational marijuana bill within his

first 100 days in office, joined a Democ-

rat-led, marijuana-friendly Legislature,

where Senator Nick Scutari had freshly

re-introduced a legalization of recre-

ational marijuana bill.3 The convention-

al wisdom was that the out-bound Gov-

ernor Chris Christie, a vocal marijuana

opponent whose administration had

frustrated the implementation of the

Compassionate Use Medical Marijuana

Act (CUMMA), was the only barrier to a

robust medical marijuana program and

a recreational-use law. With the arrival

of the new administration, the New Jer-

sey green rush seemed a fait accompli.

Industry forecasters were projecting

New Jersey to be the East Coast marijua-

na hub, with a potential for a $1 billion

market within a few years following

legalization.4

Meanwhile, a quiet backlash was

underway that would seem to belie the

polling data. Many of the state’s local

governments, concerned about the

prospect of recreational marijuana busi-

nesses seeking to conduct operations in

their communities, began to enact

anticipatory opt-out ordinances.

Between Dec. 2017 and late June 2018,

at least 18 of the state’s municipalities

passed local laws banning recreational

marijuana businesses from operating

within their borders.5 Another six

municipalities have commenced the

process toward similar bans. Two more

municipalities as well as three coun-

ties—Monmouth, Ocean and Cape

May—have passed resolutions con-

demning or opposing marijuana in

some form.6 Conversely, only three

municipalities have signaled their inten-

tion to accommodate marijuana busi-

nesses.7

Organizations seeking to establish

alternative treatment centers (ATCs)

under New Jersey’s existing medical

marijuana program have not fared

much better. From Oct. 2011 to early

2012, the zoning boards of Maple Shade,

Upper Freehold, Westhampton, Plumst-

ed, and Jackson rejected requests from

the state’s six licensed ATCs to locate

their cultivation and/or dispensary facil-

ities within their borders.

Local Opt-Outs in Other States
State and local conflict on marijuana

is certainly not novel to New Jersey.

Even in states with broad public support

for legalization there are many towns

that do not welcome marijuana growers,

processors, testing facilities or dispen-

saries. As states with more developed

legal marijuana programs have been

grappling with this issue over recent

years, a new legislative paradigm is

emerging—the ‘local option.’ These

states have included express language in

their marijuana legalization laws to pro-

vide dissenting localities a path to ‘just

say no’ to commercial marijuana activi-

ty. Washington, Oregon, California,

Alaska, Nevada, Arizona, Michigan, and

Massachusetts have all enacted some

variation of the local option.

Washington State

Washington State encountered a slew

of local opposition when it first legalized

adult use via voter Initiative-502 in 2012.

I-502 was completely silent on local

authority, and many towns passed bans

on marijuana businesses as has been

seen in New Jersey. Hopeful retailers

faced with local opposition responded

with a series of lawsuits. Since the initia-

tive was modeled on the state’s liquor

laws, which explicitly allowed cities and

counties to ‘go dry,’ supporters of the

local bans argued they should be allowed

to create ‘green-free’ zones. The Wash-

ington attorney general, Bob Ferguson,

intervened in these suits, arguing that I-

502 did not preempt local opt-outs.8

Washington courts consistently agreed.

The challenges stifled the full imple-

mentation of the program for more than

a year, until the Legislature passed a fix

bill with a compromise solution: Local

governments may opt out, but only

those that permit marijuana businesses

are eligible to participate in the state tax

revenue generated by the program.9 The

result is that Washington has experi-

enced a consistent and steady growth in

the program, averaging in excess of $25

million in monthly excise taxes collect-

ed statewide since July 2016, despite sev-

eral counties still electing to opt out.

Oregon

Oregon has the longest track record

of any constitutional home rule state

permitting recreational use of cannabis.

Oregon’s enabling legislation, ORS

475B, contains an explicit robust local

option that permits localities to ban all

marijuana businesses except testing

labs. The Oregon Health Authority has

facilitated the opt-out process by pub-

lishing a simple one-page form to regis-

ter its decision.10As originally envi-

sioned, opt-outs under ORS 475B were

only to be permitted in jurisdictions

that received 55 percent support or less

on the statewide adult-use ballot initia-

tive, but this limitation was eventually

dropped in the final bill. Instead, local

governments that pass opt-outs are

required to refer the ban to voters at the

next general election. As of March of

this year, a total of 80 cities and 16

counties (out of 36) in Oregon had

passed bans, splitting the state dramati-

cally between east (banned) and west

(not banned).11
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Massachusetts

Likewise, in Massachusetts, home to

the East Coast’s first adult-use program,

local opt-outs have become a popular

response in the more conservative coun-

ties. Those tracking the measures note

that the bans are so easy to pass on the

local level that they are typically done

with little notice or fanfare. A recent

Boston Globe study showed that at least

189 of the state’s 351 municipalities

have barred dispensaries within commu-

nity limits, and many of those have also

banned cultivation and processing facil-

ities.12 The result is that many of the

businesses looking to set up shop can-

not find host cities, and the tax revenue

that was expected to begin rolling in by

July will be limited and delayed.

Notably, Massachusetts law is much

more restrictive on local authority to

limit medical marijuana businesses. This

speaks to the importance of patient

access to medical marijuana legislative

policy.

Michigan

Michigan is unique because it flips

the script and requires affirmative local

opt-in under the medical program, pur-

suant to its 2016 Medical Marijuana

Facilities Licensing Act (MMFLA). This

has proven to be more controversial

than bans for adult-use facilities in other

states because it has the potential of lim-

iting the access of a sick patient who

cannot travel long distances to visit a

dispensary, especially in the more rural

and conservative northern and western

portions of the state. Furthermore, the

opt-in structure allows local jurisdic-

tions to pocket veto and squelch the

establishment of businesses in their area

without having to bring it for a vote. As

of March of this year, the state of Michi-

gan reported that 37 counties have

passed opt-in ordinances, under half of

the state’s 83 counties.13 Significantly,

many of the state’s major populous

cities and counties have not yet passed

opt-ins, including Detroit, Grand

Rapids, Warren, Sterling Heights, Ann

Arbor, Flint, Dearborn and Livonia. As a

result, many of the state’s residents are

in restricted zones.14

The jury is still out on the effective-

ness and desirability of this arrange-

ment, as the state is just now beginning

to authorize and license marijuana busi-

nesses based on the 2016 bill. However,

the percentage of localities deciding to

opt out in Michigan and other states

raises not only concerns regarding

patient and consumer access, but also

questions regarding the viability of

these state programs.

New Jersey’s Response
How will Governor Murphy and the

New Jersey Legislature address the state’s

recent spate of local marijuana bans?

Will they be lured by the political expe-

diency of the local option like other

states, or seek to impose centralized

rules to achieve coherent geographic

and demographic market penetration?

Many factors point toward New Jersey

following a ‘local-option’ strategy. First,

the state’s home rule legal structure pres-

ents hurdles for Trenton mandates. Sec-

ond, the language of existing and pro-

posed marijuana laws offers little to

those hoping for a judicial remedy to

local bans. Third, the state’s political tra-

dition of local control and the practical

realities on this subject suggest that any

legislation broadly expanding New Jer-

sey’s marijuana industry will require an

opt-out right as a condition of passage.

New Jersey Home Rule
As one of 14 ‘constitutional home

rule’ states, New Jersey’s legal structure

defers broad authority and independ-

ence to its 565 municipalities.15 The con-

stitutions of these 14 states expressly

authorize municipalities to govern local

affairs, delegate fields of power, and cur-

tail the state’s ability to limit or intrude

upon such power.16 These provisions are

self-executing, and no separate charter is

typically required.17

In this regard, the New Jersey Consti-

tution states:

The provisions of this Constitution and of

any law concerning municipal corpora-

tions formed for local government, or con-

cerning counties, shall be liberally con-

strued in their favor. The powers of

counties and such municipal corporations

shall include not only those granted in

express terms but also those of necessary

or fair implication, or incident to the pow-

ers expressly conferred, or essential there-

to, and not inconsistent with or prohibited

by this Constitution or by law.18

Of the 13 other constitutional home

rule states, three—California, Oregon

and Massachusetts—have legalized mar-

ijuana for recreational use. Notably, all

three provide local governments with

broad, express opt-out rights.19 This

development has drastically limited the

permissible zones in those states where

commercial marijuana activity may take

place.20

New Jersey municipalities intending

to exclude commercial marijuana activi-

ty from their borders have several

options. They may seek to institute

highly restrictive zoning requirements,

impose burdensome regulations on the

activity or ban commercial activity alto-

gether, including through use of crimi-

nal penalties.

In order to foreclose such local

express and effective bans, New Jersey

statewide legislation must preempt the

field.21 Meeting the preemption test,

however, is notoriously difficult. The

New Jersey Supreme Court cautioned

that preemption only exists when,

“upon a survey of all the interests

involved in the subject, it can be said

with confidence that the Legislature

intended to immobilize the municipali-

ties from dealing with local aspects oth-

erwise within their power….”22 For
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example, in Expo, Inc. v. Passaic, the

superior court permitted the enforce-

ment of a local obscenity ordinance

against a go-go bar despite the enact-

ment of a statewide obscenity law that

included an expression of intent to pre-

empt local ordinances. The court held

that “[e]ven an expression of intent

does not necessarily indicate that the

entire field has been preempted by the

State.” The court found the preemption

to be limited to the field of obscene

materials only.23

Local New Jersey zoning ordinances

enjoy similar deference. New Jersey law

provides that municipalities have wide

discretion in determining what uses are

suitable for each district, and need not

provide for every appropriate use within

the borders of the municipality.24 There

are limits, however, as seen in Lusardi v.

Curtis Point Prop. Owners Assoc., which

involved an ordinance prohibiting

recreational use of privately owned

unimproved oceanfront property.25 The

Court held that “local planning deci-

sions must be consistent with state poli-

cy concerning land use and resource

allocation,” including for “recreational”

use, and must “consider the welfare of

all the State’s citizens, not just the inter-

ests of the inhabitants in the particular

locality.”26 Still, the Court heavily

weighed the “unique character” of

oceanfront property.27 Perhaps the same

may not be said about the targeted sites

of marijuana businesses.

CUMMA’s Treatment of Local Law
CUMMA and its regulations do not

include an express local option. Yet they

do not impose any specific duties on

localities to accept ATCs and would not

likely meet the difficult standard

required to preempt local bans. In fact,

it could be argued that the CUMMA

scheme is opt-out permissive. The statute

itself, like Washington’s I-502, is largely

silent on locating ATCs, and fails to

expressly bar municipalities from hav-

ing a say.28 Unlike laws in some states, it

fails to enumerate use categories by

which local governments must treat

them (e.g., ‘industrial’ for cultivation

facilities, ‘retail’ for dispensaries), or

even impose nondiscrimination provi-

sions.29 Moreover, CUMMA regulations

set forth that they “do[] not prohibit a

political subdivision from limiting the

number of [ATCs] that may operate in

the political subdivision or from enact-

ing reasonable local ordinances applica-

ble to [ATCs.]”30 CUMMA regulations

further note that applications will be

judged based, in part, on:

• “Written verification of the approval

of the community or governing body

of the municipality in which the alter-

native treatment center is or will be

located;”

• “Evidence of compliance with local

codes and ordinances including, but

not limited to, the distance to the

closest school, church, temple or

other places used exclusively for reli-

gious worship or a playground, park

or child day care facility from the

alternative treatment center;” and

• “Community support and participa-

tion.”31

By requiring local support and evi-

dence of compliance with local laws,

CUMMA and its regulations effectively

confer on local governments a ‘veto

power’ over the placement of ATCs in

their district.32

Local Rejection of ATCs and the
State’s Failure to Respond
CUMMA’s assertion of state policy

helped clear the way for municipalities

to rebuff ATCs and have contributed to

the extended delay in implementing the

program. To address this issue, in Jan.

2012, State Senator Declan O’Scanlon

introduced a bill to designate ATCs

under the Right to Farm Act, which

would have precluded local zoning. Due

to political pressure against the measure,

including the threat of a veto from for-

mer Governor Christie, the measure

never materialized. “I will tell you very

clearly that I will not…[force] municipal-

ities to take these facilities,” he stated.33

Since then, few proposals along the

lines of the O’Scanlon bill have surfaced

as part of efforts to boost/reform the

state’s struggling program. Governor

Murphy’s Executive Order No. 6, signed

in January, recognized that CUMMA’s

implementation was “marked by signifi-

cant delays, resulting in far fewer

patients being served by the program

than anticipated,” and charged the

Department of Health with reviewing

“all aspects” of the program, “with a

focus on ways to expand access to mari-

juana for medical purposes.”34 Neverthe-

less, the otherwise comprehensive report

generated by the department sidesteps

the thorny issue of local bans entirely.35

Current Recreational Use Proposals
Most of the current recreational use

proposals, for their part, do not appear to

pursue a preemption strategy. In fact,

two of the leading bills, S-830 (sponsored

by Senator Nicholas Scutari) and A-1348

(sponsored by Assemblymen Reed Gus-

ciora, Tim Eustace and James Kennedy),

would expressly codifiy a local option.

Under S-830, local governments

would have a year to pass an ordinance

to ban marijuana businesses. Those that

fail to do so would still retain the right

to relegate the businesses to a discrete

zoning district and impose time, place

and manner restrictions.

A-1348, meanwhile, aims for a dense

marijuana market, calling for the estab-

lishment of up to 400 dispensaries. The

bill would further permit residents to

domestically cultivate up to six plants.

Nevertheless, A-1348 includes an opt-out

scheme for commercial marijuana activ-

ity nearly identical to that in S-830. Fur-

ther, unlike legislation in other opt-out

states,36 the bill would also permit
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municipalities to prohibit home growing

within their borders. The only aspect of

the recreational use these bills seeks to

carve out from local regulation is the

criminalization of simple possession.

In lieu of preemption, both proposals

pursue a Washington-style carrot-and-

stick approach; they would reward only

opt-in municipalities with a share of the

tax revenue generated by the program.

Tradition and Political Realities
Following the local option path on

marijuana would be consistent with New

Jersey’s tradition of forceful local regula-

tion at the intersection of commerce and

morality. Paramus, for example, retains

the toughest blue laws in the United

States, even as it lies in one of the top 10

zip codes for retail sales in the country.37

One of the Garden State’s 32 ‘dry’ towns,

Ocean City, has an ordinance forbidding

even bring your own bottle (BYOB) con-

sumption of alcohol in restaurants.38

Both of these ordinances, which are sup-

ported by local residents to preserve a

certain moral quality of their towns,

held firm in response to recent ballot ini-

tiatives aimed to repeal them.39 A 2010

attempt by former-Governor Christie to

advance legislation to preempt Para-

mus’s blue laws failed in the face of

bipartisan local opposition.40

Accordingly, Governor Murphy and

other proponents of New Jersey marijua-

na expansion may have already made

the calculation that preemption of local

bans is politically untenable and an opt-

out system, at least in the short term,

inevitable.

The wisdom and effectiveness of such

local bans has been called into

question.41 For example, in Ocean City’s

neighboring towns of Somers Point,

Marmora and Strathmere, scores of bars

and restaurants draw in the dry town’s

inhabitants, who must drive off the

island for alcohol sales and BYOB dining

options. Does this dynamic, even with

its increased risk of driving under the

influence, achieve the desired effect of

preserving the moral quality?

More pressing for the New Jersey

green rush, how will an opt-out system

bode for the development of New Jer-

sey’s nascent marijuana industry? If

New Jersey experiences opting out on a

wide scale, as has occurred in other sim-

ilar states, will patients have sufficient

access to medical marijuana? Will other

New Jersey municipalities follow the

lead of Pleasantville, which recently

approved plans for a medical marijuana

dispensary, while prohibiting the sale of

recreational marijuana?42 And what of

New Jersey’s prospects as the East Coast

marijuana hub? �
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