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The divorce process is far from ideal or 
efficient. This process is further strained 
when one of the parties does not coop-
erate with basic discovery requirements. 
This generally occurs when one party re-
fuses to provide requested documentation 
or is evasive when responding to written 
or oral requests for information. That party 
may believe it is beneficial to withhold 
potentially harmful information from op-
posing counsel under the assumption that 
a valid case cannot be made when infor-
mation is unavailable. In these instances, 
it is important to understand the ways to 
obtain this key information as well as how 
to proceed with the limited information 
available.

In situations where a party is not forth-
coming, a case can be severely impacted 
and can influence the attorney’s case 
strategy and how an economic expert will 
reach their conclusions. For an attorney, if 
they cannot get the most basic information 
requested, it often leads to their own client 
spending more money and time to try to 
locate what is missing.

In addition to sending the opposing 
party written discovery, the attorney needs 
to take depositions, send subpoenas to 
third-parties and try to piece together the 
missing information.

An economic expert has a much more 
focused task than the attorney. They are 
responsible for determining the value of 
the marital assets as well as any business 
interests, the historic and ongoing income 
and expenditures of the parties and if any 
fraudulent transfers of assets or assump-
tion of unnecessary debt have occurred. 
When key financial data is unavailable, 
an expert’s ability to grasp the scope of 
the engagement and understand the full 
financial picture is limited. Therefore, it 
is difficult to ensure that the calculations 
are accurate and that recent information 
matches historical data.

Request for admissions
In these situations, the attorney can 

rely on the discovery rules to assist them. 
Taking depositions can help attorneys 
narrow down the issues in the case. In ad-
dition to seeking the court’s assistance to 
compel discovery responses, attorneys can 
also take advantage of the lesser used dis-
covery tactic known as request for admis-
sions. Admissions are written questions 
that can be asked to an opposing party 
to which they must respond under oath. 
Admissions are much more specific than 
interrogatories. In a request for admission, 
an attorney is asking the opposing party to 
admit or deny the genuineness of any rel-
evant documents or electronically stored 
information or the truth of any relevant 
matters of fact set forth in the request. If 
used correctly, they can narrow down the 
opposing party to a “yes” or “no” answer 
on an important material fact. If the op-
posing party fails to file a response within 
the time frame permitted by the rule, each 
request is deemed admitted.

Even when these alternatives have 
been used, there is no guarantee that all 
of the requested information will be ob-
tained. If it appears that nothing else will 
be produced, an attorney should file the 
proper discovery motion as soon as pos-
sible. The attorney can ask the court to 
limit testimony from a witness on certain 
issues, exclude exhibits or prohibit a party 
from seeking certain relief.

At this point, the expert would make 
sure they fully understand all the financial 
information that has been provided. In 
many cases, the expert will have to look 
at the information available and make rea-
sonable assumptions based on past trends. 
For example, when missing a party’s cur-
rent year salary, an assumption that the 
party’s salary continued to increase by 3 
percent annually as it has each of the last 
four years may be reasonable. In other sit-
uations, it may be necessary to rely upon 
industry statistics, such as average profit 
levels for similar companies. This applies 
when the expert needs to calculate net in-
come but only revenue was provided. The 
best solution for an economic expert is to 

use the available information and fill in for 
the missing information with assumptions 
based on data reasonably relied upon by 
professionals in that field.

Get creative
It is important for the attorney and fi-

nancial expert to work together during dis-
covery. The financial expert can provide 
attorneys with a list of specific documents 
to request, and questions to ask and sub-
poenas to issue. The financial expert can 
also help the attorney prepare for and at-
tend key witness depositions. Having the 
financial expert on hand during discovery 
will also assist in evaluating any financial 
settlement proposals which are submitted 
by opposing counsel.

Generally, it is best to try to obtain as 
much of the necessary information  as 
possible through the various methods ex-
plained earlier, but when that is not pos-
sible, make reasonable assumptions that 
most people could logically follow. As typ-
ically courts do not look favorably upon 
parties who purposely withhold informa-
tion, it is important to deal with discov-
ery issues early and expeditiously. Do not 
wait until the day of trial to raise discovery 
disputes with opposing counsel. If a case 
must be tried with limited information, 
get creative. Use any documents and wit-
nesses available to present the best-case 
possible for the client.

Additionally, a financial expert may 
also be able to use the client’s financial in-
formation to compile historical spending, 
project future income and extrapolate per-
sonal business expenses where only partial 
information is available. These analyses 
may be vital when proving the validity of 
claims where requested supporting docu-
ment is absent.
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