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“[w]e need to ask our clients about their legal 

needs and often prod them into the realization 

that obtaining competent legal assistance is 

more effective than procrastinating over their 

legal issues. Clients are reluctant to reach out 

to their attorney beyond their immediate legal 

need. Don’t be afraid to cross-sell them other 

legal services that you can provide.”  

--- Michael Hurley, Esq.

Cross-Selling Estate Planning Services
 
INTRODUCTION
Making a referral to the estate planning department is 
probably the easiest referral to make. After all, every 
person you meet needs one of the following services: 

• Estate Planning (Wills, Trusts, Powers of Attorney, 
Living Wills)

• Tax Planning (inheritance taxes, estate taxes, income 
taxes)

• Elder Law (nursing homes, hospice, protection of 
assets from care costs)

•  Guardianships
• Special Needs (public benefits, special needs trusts)
• Estate and Trust Administration
• Asset Protection
 
Estate planning is not a “bunch of forms requiring just 
some names to be filled in.”  It is a very thoughtful 
process requiring each document to be customized to 
address the specific goals of the client.
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The key to cross selling estate planning services is 
getting to know your client and asking the client the 
“right” questions. By doing this, the client will at some 
point realize that they would be making a big mistake 
by not meeting with a member of the estate planning 
department. Here is a list of the key questions you should 
be asking your client in an effort to motivate them to 
address their estate planning needs.
 
• GENERAL:  What will happen to your family upon your 
death or incapacitation? Will a significant portion of your 
estate be lost to taxes because of the lack of planning?  
Will your family know how to administer your affairs or 
will it be utter chaos for them?  Will there be sufficient 
assets and income to enable each member of your family 
to maintain the same standard of living they enjoyed while 
you were living? Are you concerned about any one or 
more of your family members making ill advised financial 
decisions upon receipt of an inheritance?

• CLIENT WHO IS A BUSINESS OWNER:  If you 
die or become incapacitated, how will we preserve and 
protect what may be the largest asset in your estate?  
Who will address the day to day operation of the business 
when you are unable to do this any longer?  Do you have a 
“doomsday” book to guide your family and employees on 
how to continue operating the business?  Do we have a 
plan on whether to sell or continue the business following 
your death or incapacitation?

• CLIENT WHO IS IN THE PROCESS OF GETTING 
DIVORCED:  Do you want to run the risk that your “ex” 
may handle your affairs or inherit from your estate under 
the terms of the documents you executed prior to the 
dissolution of the marriage?

• CLIENT WITH YOUNG CHILDREN:  Have you 
addressed who will take care of your children in the event 
that you and your spouse both die?  Does it concern you 
that without an estate plan, your children stand to receive 
their inheritances outright at the age of 18 (and will the 
child be able to handle managing money at that time)?
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• CLIENT IN A SECOND MARRIAGE:  Do you want to 
ensure that your children from the first marriage will be 
guaranteed to receive an inheritance at some point?  Do 
you realize that if you predecease your second spouse and 
he/she inherits the assets, he/she can ultimately leave 
the assets to his/her children and completely cut out your 
children?

• CLIENT PURCHASING AN INVESMENT ASSET 
OR BUSINESS:  Have you given thought to how you 
should take title to the asset for estate planning and asset 
protection purposes?  What will happen to this asset 
upon your death or incapacitation?

• CLIENT WITH SPECIAL NEEDS CHILD:  Have you 
considered where your child will live after you and your 
spouse both pass away?  Do you want to know about what 
public benefits may be available to defray the cost of your 
child’s medical care costs?

• CLIENT WITH ESTATE PLAN:  Do you realize 
that with new tax laws, the provisions found in estate 

planning documents prepared more than five years ago 
actually may make the administration of your estate more 
complicated and more expensive than necessary?

• CLIENT WITH AGING PARENTS: Have you 
considered options for protecting your parents’ assets 
from their potential nursing home care costs?

• CLIENT WITH A PROBLEM CHILD:  Have you 
considered placing your child’s inheritance in a trust to 
protect the child from ill advised decisions he or she may 
make following your death?  

• CLIENT AT HIGH RISK OF GETTING SUED:  Have 
you considered having your parents place your inheritance 
in trust to protect your inheritance from your potential 
creditors?  

• CLIENT IN PROCESS OF SELLING A BUSINESS:  
Have you considered restructuring the ownership of the 
business to ensure that the proceeds from the sale do not 
become subject to estate taxes upon your death?  Also, 
have you considered options for protecting your wealth 
from potential lawsuits?
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If you’re a landlord or property manager in 

Montgomery County, you need to know about 

new changes to the law effective March 13, 2017.

Alert: New Landlord Tenant Laws In Montgomery County, Maryland
Revée M. Walters

INCLUDING A LEASE SUMMARY WITH THE 
LEASE

When providing a lease to a tenant, you must include a 
Lease Summary. The Lease Summary is a form document 
created by the Montgomery County Department of 
Housing and Community Affairs (DHCA), and requires 
you to include certain key terms of the lease, such as the 
term of the lease, the amount of rent, the date on which 
rent is due and the tenant’s responsibility for utilities, 
if any. It also explains tenant rights and the services 
available to tenants from DHCA. You can find the lease 
summary at http://montgomerycountymd.gov/DHCA/
Resources/Files/housing/landlordtenant/lease_summary.
pdf, however, you may create your own form summary so 
long as it contains the requisite information. You will also 
want to include a new Lease Summary for every lease 
renewal after the initial term. 
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DHCA HANDBOOK COPY AND POSTING 
INFORMATION
The DHCA handbook is a guide for both landlords 
and tenants concerning their respective rights and 
responsibilities. To ensure that tenants have access 
to this handbook, you must now provide a copy of 
the DHCAHandbook, which you can find at: https://
montgomerycountymd.gov/DHCA/Resources/Files/
housing/landlordtenant/handbook_olta.pdf, with each 
lease unless the tenant signs a statement declining your 
copy and accepting referral to a copy, which can be found 
on Montgomery County’s website at link above.

You must also conspicuously display a sign in the lobby, 
vestibule, rental office or other prominent public place 
on the property that includes information regarding 
filing a complaint with DHCA and prohibited retaliatory 
practices. Your sign must also be displayed in the 
following languages: English, Spanish, French, Chinese, 
Korean, and Vietnamese. 

DISCLOSING UTILITY BILLING INFORMATION
If you operate a multi-family building constructed prior 

to July 1, 1978, and the units in the building are not 
individually metered for gas and/or electric billing, you 
must provide each tenant with all information required 
under the Public Utilities Article of the Maryland Code 
and applicable COMAR provisions governing electric and 
gas sub-meters and energy allocation systems.

TWO YEAR LEASE OFFERING AT INITIAL TERM 
AND RENEWAL
Previously, you were only required to offer a two year 
lease to the tenant during the initial term. Now, you are 
required to offer your tenant a two year lease for the 
initial term and at renewal. In order to offer a term less 
than two years you must have reasonable cause and 
include a statement of reasonable cause with the lease. 
Additionally, you must advise the tenant of his/her rights 
to challenge your cause by submitting a complaint to 
DHCA. 

NEW WAYS FOR A TENANT TO TERMINATE THE 
LEASE EARLY
Tenants are now afforded a greater ability to early 
terminate their leases when there are circumstances 
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beyond their control requiring them to vacate. Additional 
reasons for which a tenant may early terminate their lease 
include: (1) the tenant and/or tenant’s child is a domestic 
violence victim; (2) tenant or tenant’s spouse is at least 62 
years old, can no longer live independently and must move 
to a nursing home/senior citizen housing; (3) the tenant 
becomes incarcerated or declared mentally incompetent; 
and (4) the housing provider harasses the tenant or 
violates the tenant’s privacy.  

INCREASED NOTICE FOR RENT INCREASES
In Montgomery County, you used to only have to provide 
your tenant with 60 days written notice if you intended 
to increase his/her rent. Now, you must provide 90 days’ 
notice. 

NOTICE FOR LEASE TERMINATIONS
Previously, landlords could provide a tenant with 60 days’ 
to terminate the lease any time after the lease expires and 
the tenant becomes month-to-month. Now, if a landlord 
does not intend to offer a tenant a renewed lease term, 
the landlord must provide 60 days’ notice of their intent to 
terminate the tenant’s tenancy at lease expiration. If the 

tenant is in breach of their lease, however, this 60 days’ 
notice is not required as you may be able to terminate his/
her tenancy with a 30 days’ notice instead. 

FREE MEETING SPACE FOR TENANT 
ORGANIZATIONS
You must now allow tenant organizations to meet for free, 
at least once each month, in any available meeting rooms 
at the property. If, however, the tenant organization meets 
more than once per month, you can charge the tenant 
organization a reasonable fee associated with the use of 
the meeting room after the first meeting of each month. 

HOUSING CODE ENFORCEMENT AND 
INSPECTIONS
All multifamily properties in Montgomery County will 
be inspected at least once every three years by DHCA. 
Once inspected, and depending on the result of the 
inspection, DHCA may decide to inspect the property 
more frequently. Inspection results that may trigger 
more frequent inspections include: (1) rodent or insect 
infestation affecting at least 20% of the units at the 
property; (2) extensive and visible mold growth in exposed 
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areas; (3) defective windows that prevent safe entry and 
exit; (4) pervasive and recurring water leaks in more than 
one unit at the property; (5) lack of one or more working 
utilities such as gas, electricity, water or sewage disposal 
(not caused by tenant’s failure to pay the utility); and (6) 
if the DHCA identifies the property as a trouble property 
due to severe and frequent violations. 

If DHCA determines that annual inspections are 
necessary, you will be required to submit to DHCA all 
maintenance complaints you receive from tenants at the 
property. 

Whether the inspections occur every three years or 
annually, any time an inspection is scheduled for the 
property, the landlord must provide your tenants with 72 
hours’ advance notice.
 
ADDITIONAL REMEDIES WHEN DEFECTIVE 
TENANCY EXISTS
The Montgomery County Commission on Landlord 
Tenant Affairs (the “Commission”) is the department 
in Montgomery County that investigates allegations of 

defective tenancies. In addition to the other remedies it can 
issue, the Commission can now issue an order permitting 
a tenant to correct the defective condition in the unit and 
abate the tenant’s rent, for the reasonable costs incurred by 
the tenant to correct the defective condition. 

Offit Kurman’s Landlord Representation Group can assist 
you to ensure your compliance with these new changes, 
and many other lease and landlord-tenant related issues in 
Maryland, DC and Virginia. To get in touch with Revée please 
email her at rwalters@offitkurman.com.  To learn more 
about our landlord representation services please go to 
offitkurman.com/service/landlord-tenant-representation.
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Deductibles In Commercial Lease Agreements
Joseph M. Armstrong & Joseph M. Hayes

Deductible?  What Deductible?  Who Pays The Deductible?

Your distraught client calls to advise that one of their 
locations burnt to the ground in a fire the previous day.  
The building, valued at $1 million before the fire, is a total 
loss and the client seeks only your reassurance that their 
commercial lease agreement has insurance requirements 
that fully protect their interests.  The tenant had taken out a 
high deductible policy to lower the costs of the policy.  

For attorneys whose practice includes negotiating 
commercial leases or litigating disputes under commercial 
leases, this type of call from a client, whether landlord or 
tenant, is bound to occur.  However, unlike other calls, the 
client is more concerned about who pays the deductible.  
The landlord client is distressed that tenant client is 
refusing to pay the deductible on a triple net lease, while 
the tenant client is worried that the deductible is too high 
and does not want to pay it.  So, who is right?  Who is 
required to pay? 

DEDUCIBLE TO BE PAID BY TENANT CLIENT 
(MOST LIKELY)
In the end, the Tenant will likely have to pay the deductible, 
unless they were able to negotiate a special least provision in 
the insurance coverage provisions.

Commentators in the area, such as Milton R. Friedman, 
are of the opinion that if a party to a lease must secure 
insurance for the benefit of another and obtains a policy with 
a deductible, then that party is liable for the deductible.  3 
Milton R. Friedman, Friedman on Leases, § 38.1 at 1687 (3d ed. 
1990).  The rationale for this rule is that the party obtaining the 
insurance pay less for a deductible policy and assumes the 
risk of having to pay the deductible in order to achieve savings 
on the premium.  This insight does not, in itself, answer all of 
the questions that may arise from a commercial lease with no 
provisions addressing deductible insurance policies.  

Courts have held that obtaining an insurance policy with a 
deductible may not satisfy a party’s obligation to provide 
insurance coverage in fully adequate amounts.  See, e.g., 
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Carpet Central, Inc. v. Johnson, 222 Ga.App. 26, 28 (1996); 
Owens Illinois, Inc. v. Lake Shore Land Co., Inc. 457 F.Supp. 
896, 905 (W.D. Pa. 1978) (holding it was improper for the 
tenant to secure a policy with a $5,000 deductible when the 
lease required fire and extended coverage on the property).  
A different result may possibly be reached where the party 
entitled to insurance coverage under the commercial lease 
was aware of the deductible prior to the loss but did not 
object.  See, e.g., Aerospatiale Helicopter Corp. v. Universal 
Health Services, Inc., 778 S.W.2d 492, 503 (Tex.App 1989).

Lesson Learned:  Insurance Provisions in Leases are 
Very Important And Should Have a Provision for a 
Deductible

Both landlords and tenants frequently rely on insurance 
requirements in a commercial lease to allocate and manage 
the various risks arising from their business relationship.  
Commercial leases will very often state the specific types of 
insurance and corresponding minimum amounts of coverage 
required to be maintained.  A provision requiring a tenant to 
maintain property insurance with limits of no less than $1 
million insuring the property and improvements against loss 
or damage resulting from stated perils, including fire, may at 

first glance seem to suffice.  Finding such a provision in the 
commercial lease of our hypothetical client (whether landlord 
or tenant), counsel calls the client to convey assurances that 
since the lease required applicable insurance of no less than 
$1 million (the value of the building), there should be no out-
of-pocket loss to the client.

How then does one respond when the client landlord calls 
back a few days later advising that the tenant did have $1 
million policy in place, but does not have the funds to pay the 
deductible?  Whether a deductible is permissible, and if so, 
how much and who pays it are issues frequently left unstated 
in a commercial lease, but should be addressed along with 
a host of other insurance and risk mitigation and shifting 
questions.  With the building and the tenant’s business now 
gone, at least temporarily, it may be quite a challenge to 
secure payment of the a high deductible by the tenant.  
 
Both landlord and tenant would be well-advised to include 
specific detailed provisions in their commercial leases that 
address: (1) whether a deductible is permitted; (2) what is the 
maximum amount, if any, of a permitted deductible; and (3) 
who is responsible for payment of the deductible in the event 
of a covered loss.
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Recent Maryland legislation permits parties to obtain 
a divorce on the ground of “Mutual Consent”, without a 
period of separation, provided that the parties have no 
minor children in common and they have executed and 
submitted to the Court a written settlement agreement 
signed by both parties, that resolves all issue related to 
alimony and the distribution of property, and neither party 
files any pleading to set aside the settlement agreement 
prior to the divorce hearing.  Currently, to obtain a divorce 
on this ground, both parties must appear in Court for the 
hearing, which would normally take place at a hearing 
set on the uncontested divorce calendar.  Other recent 
legislation permits the parties to obtain a divorce, on any 
ground (other than insanity of a party), without requiring 
a third-party “corroborating witness” to testify about the 
grounds for divorce, which allows parties to obtain their 
divorce more privately, more easily, and with potentially 
less expense.

Divorce by “Mutual Consent?”  Is this New?
Ron Ogens

This recent change to allow Mutual Consent as a 
ground for divorce should be of particular interest to 
those parties who have no minor children in common 
and who, after signing a written separation and property 
settlement agreement which resolves 
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BUILDING CLIENT RELATIONSHIPS: 
A Primer to Help Cross-Sell Construction Law Work

A construction project – although not quite as 

sure a thing as death and taxes – is something 

with which almost every client of Offit Kurman 

will grapple at some point.  Because the 

firm’s target customer base consists of mid-

market companies and individuals of wealth, 

development and the need to accommodate 

growth both personally and professionally is an 

inevitable need we can answer.  Offit Kurman’s 

Construction Law Practice Group stands ready 

to assist the firm’s clients on any construction 

related issue.  

The lawyers in the Construction Practice Group 
represent owners, contractors, subcontractors, suppliers, 
and design professionals in both the commercial and 
residential setting; but the bulk of the firm’s clients are 
contractors and subcontractors.  As primarily small 
closely held businesses, contractors and subcontractors 
tend to benefit the most from our depth of knowledge on 
how the construction industry works and the common 
problems it presents both in the field and for a business.  
Clients find great value in our ability to clearly identify 
the practical reason for a problem, articulate the available 
solutions (whether legal or not), and recommend the 
option which best suits the specific needs of the client 
company to protect its already slim profit margins.  Offit 
Kurman’s construction clients also appreciate the ability 
of our attorneys to respond quickly in dealing with 
problems within the fluid construction environment before 
those problems become overwhelming.
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The array of services offered by the lawyers in the Construction Practice Group is wide ranging.  While construction 
law is often seen as a claims based practice, clients often find more value in the group’s integrated strategy.  An 
emphasis on risk management, problem solving, and avoidance of expensive court battles where possible allows 
for the more holistic approach that is at the core of the group’s growth model.  The following is a list of some of the 
services Offit Kurman’s construction lawyers can offer.

Project Planning and Risk Management
The document intensive nature of construction litigation makes it very expensive.  As a result, advanced project 
planning efforts and risk management frequently provide the most value to clients.  Offit Kurman’s construction 
lawyers can discuss projects as early as the conceptual design stage in order to help evaluate and manage potential 
problems.  Considerable decisions about project financing and payment, how to manage particularly risky job sites, 
the best way to address inevitable changes in scope and schedule, and how to generally ensure the appropriate 
party is protected in the event a problem develops on the project are among the topics the firm’s professional staff 
handles regularly.  These services come in the form of contract drafting and negotiation, assessing the risks and 
related insurance needs for the work to be performed, addressing potential scheduling and scope issues in the form of 
change orders as they come up, and ensuring proper project documentation is created.  Spending this time during the 
construction process usually saves time and cost later.  Clients who engage the firm’s construction attorneys in this 
way are more successful in identifying and planning for potential hurdles to an effective project; and as a result, those 
clients avoid costly disputes more easily.
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Construction Claims Work
No matter how hard clients (and their lawyers) try, some construction projects still result in claims.  The Construction 
Practice Group has experience in all areas of the construction claims process.  The types of disputes the group 
handles include payment claims, construction defect claims, scheduling and delay claims, change order claims of 
all types, construction related insurance coverage issues, professional negligence and liability claims, bond claims 
(payment, performance, and maintenance bonds), and an array of other cases.
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Quick Thoughts on Bankruptcy and Divorce

Someone not famous said that: “The word 

‘Bankruptcy’ is a lot like the word ‘War.’  

You think you know what it means until you 

experience it.”  

Now add in divorce law, and you have your 

first topic from the Creditors Rights /

Bankruptcy Group.

Let’s start with terms of art. A “discharge” is the 
bankruptcy relief of eliminating all debts permitted 
under bankruptcy law.  “Dischargeability” refers to 
the elimination of a legal liability to pay a specific 
debt.  Certain debts, such as obligations in the nature 
of alimony, maintenance and child support, are not 
dischargeable in bankruptcy while all other debts may be 
discharged in the case.  

A Domestic Support Obligation (“DSO”) is not 
dischargeable under any chapter of the Bankruptcy Code.  
See 11 U.S.C. §523(a)(5).  A DSO is basically: a debt in 
the nature of alimony, maintenance and support; owed 
to a spouse, former spouse, or child of the debtor or 
such child’s parent; and is established by a separation 
agreement, divorce decree, or property settlement 
agreement or an order of a court of record. 

Sounds easy?  Okay, let’s say you have a separation 
agreement providing for the transfer of the principal 
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residence to Wife.  She is to make all mortgage payments 
until she refinances or sells, and she will indemnify 
him if she fails to do so.  And she fails to do so and 
files bankruptcy.  There is a $200,000 deficiency and 
the mortgagor holder sends a letter to the Husband 
asking him for $200,000. “But, she is supposed to 
pay the mortgage!”  Husband claims that the Wife’s 
indemnification is nondischargeable under (a)(5). What 
do you think?  

Concerns: (1) What factors distinguish a DSO from a 
property division; and (2) A DSO is owed to a spouse or 
former spouse, not to a third party such as the lender. 

But this is bankruptcy law so don’t give up!  Another 
nondischargeable debt under §523(a)(15) is one owed to 
a spouse, former spouse, or child of the debtor that is not 
a DSO and  is incurred by the debtor in the course of a 
divorce or separation or in connection with a separation 
agreement, divorce decree or other order of a court of 
record.  So the husband has nothing to worry about 
because of (a)(15), EXCEPT a couple of courts ruled that 
obligations under (a)(15) are not dischargeable only if 

the agreement or divorce decree created “new” rights in 
favor of a spouse.  See In re Proyect, 503 B.R. 765 (Bankr. 
N.D. Ga. 2013).  Is indemnification a “new” right?  The 
Husband had a right of contribution prior to the execution 
of the separation agreement.  But, in Maryland, the entry 
of the divorce decree enables the spouses to each enforce 
certain financial obligations that they could not enforce 
prior to the entry of the Divorce Decree.  See e.g. Md. 
Code Ann. Family Law Art.  §§8-203, 8-204, 8-205, 8-206, 
8-207, 8-208, 8-209, 8-213 and 8-214. That does not end the 
issue.  Property division and other non-support awards 
under Section 523(a)(15) are not dischargeable in Chapter 
13 proceedings.  See 11 U.S.C. §1328(a)(2). 

Applying bankruptcy and divorce law in the same case 
can be quite a battle.
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Cross Selling Cliff Notes: Delaware
Frank E. Noyes, II

Delaware has three courts that are nationally recognized centers of litigation in their respective jurisdictions: 
Chancery Court (corporate and business disputes); Federal District Court (patent and intellectual property litigation); 
Bankruptcy Court (bankruptcy). (It also has a fourth business-oriented court you have probably not heard of: Delaware 
Superior Court’s Complex Commercial Litigation Division.)  Businesses who can have the option of bringing litigation 
in Delaware often choose to do so because it is a very favorable venue.  For that reason, businesses are often sued in 
Delaware even if they have no physical presence or connection to the state. 1   

Offit Kurman clients are likely to have litigation matters in Delaware at some point – for example, by statute, directors 
of Delaware corporations and managers of Delaware LLCs are subject to jurisdiction in Chancery Court for any claim 
relating to that status, even if the business has no contact with Delaware other than getting formed there.   

As I hope you know, Offit Kurman has a Delaware office, and a lawyer who is admitted in Delaware, namely Frank 
Noyes.  That small presence is enough to allow you to represent your clients in Delaware matters with confidence.

1 Delaware also has a well-resected and carefully crafted set of statutes for corporations, LLCs, and other alternative entities.  It should always be considered as a viable 
option when forming entities for your clients. 
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CHANCERY COURT
 This 5-member court of equity has been perhaps the 
leading court in the country for corporate and business 
disputes.  Its reputation for expertise and flexibility are 
well-deserved and are jealously guarded through the 
appointment process and through the development of 
state law for corporations, LLCs, and other business 
entities.  These five judges (a Chancellor and four Vice-
Chancellors) take the “equity” designation seriously, 
and will provide flexible and proactive case management 
at the pace that the parties want, and give the litigants 
latitude on scheduling.  

SUPREME COURT
This 5-member court also has a strong reputation, 
especially in corporate law.  Since there are no 
intermediate courts, the Supreme Court has the 
opportunity to address issues in all areas of law, but is 
especially renowned in the area of corporate law.  Many 
of the landmark cases you studied in Corporations 
Law are from this Court.  The current Chief Justice was 
elevated from Chancery, and its other members include a 
former Chief Judge of Superior Court, and two prominent 

corporate law practitioners.  Their docket tends to move 
pretty quickly despite fact that cases can be appealed of 
right.  They hear most matters in panels of three, and only 
hear matters en banc if the panel is not unanimous.

FEDERAL DISTRICT COURT 
The District of Delaware is relatively small, with four 
judges (two of whom are in the process of taking senior 
status), but is a busy court with a reputation for expertise 
in patent and intellectual property matters.  It also has 
three very good magistrate judges, one of whom (Mary 
Pat Thynge) has been in her position for 30+ years.  Both 
of Delaware’s Senators are democrats (one is a former 3d 
circuit law clerk), so assuming the appointment process is 
not too distorted under President Trump, the next federal 
district judges will carry on the tradition of relatively 
strong competence.  Three of the four current judges are 
former prosecutors; the current “acting” US attorney is a 
former colleague of Frank’s.
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BANKRUPTCY COURT  
Since the early 1990s, Delaware’s small bankruptcy 
court has held a nationally prominent position in this 
area.  For a while it was severally undermanned, because 
congressional politics blocked the creation of additional 
positions as other states vied for more bankruptcy work.  
Right around when additional seats were finally approved, 
bankruptcy cooled off, but it is still a busy and respected 
bankruptcy venue.  The Bankruptcy rules allow out of state 
lawyers at Offit Kurman to pretty much handle the cases 
on their own, giving our clients a real advantage over 
firms who have to hire local counsel.  

SUPERIOR COURT COMPLEX COMMERCIAL 
DIVISION 
Because of Delaware’s split between equity (Chancery) 
and law (Superior Court), many business disputes are 
potentially subject to jurisdictional issues, since they 
often involve both equitable claims for injunctive relief 
and legal claims for damages.  The preference is usually 
to get into Chancery Court, which traditionally can decide 
‘mixed’ claims as long as equitable relief predominates.  
But business cases sometimes have to go to the Superior 

Court, which is also highly respected, but is larger (21 
judges) and its judges are not as consistently strong.  
A few years ago, a special business court was created 
within Superior Court to handle only business cases 
where the amount in dispute is at least $1 million, and it 
is permitted to provided equitable relief even if a case 
does not qualify for Chancery Court.  Conveniently, the 
assigned judges are among the best in Superior Court.  
This program only gets a handful of cases a year.  

DELAWARE’S LEGAL CULTURE
It is a small state and a small bar, admitting only around 
200 new lawyers each year.  The center of the legal 
community is Wilmington, and while you can’t quite say 
that everyone knows each other, a lot of lawyers know 
each other.  The prevailing culture is one emphasizing 
collegiality and respect, and reputation goes a long way.  
In terms of the judiciary, the state’s political climate 
very intentionally works to maintain high quality on the 
bench, because the courts act as an important part of the 
state’s economy.  Judges are politically appointed, and 
there is a custom of maintaining partisan diversity, but 
the nominees are generally drawn from a small, highly 
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accomplished pool of applicants.  In the last few years, 
there has been significant turnover on the Supreme 
Court and Chancery, but it continues to be the case 
that Chancery judges are selected from among leading 
corporate law practitioners, and Justices are appointed 
from Chancery, Superior Court, or prominent corporate 
law practitioners.

ACCESSIBILITY TO OFFIT KURMAN LAWYERS
Although Wilmington has many corporate, patent and 
bankruptcy practitioners that can hold their own against 
major national firms, the Delaware legal community has 
thrived for decades on providing local counsel expertise 
for out of state firms who regularly litigate in Delaware.  
(Only one Wall Street firm – Skadden Arps – has its own 
Wilmington office.)  Clients of those firms have to pay 
two law firms to represent them.  Offit Kurman clients 
do not have to face that problem, because we have our 
own “local” counsel, Frank Noyes, who is ready, willing 
and able to provide as much or as little support as our 
clients need.  Delaware courts freely and quickly grant 
pro hac vice motions, and unless the out of state lawyers 
misbehaves or is particularly obnoxious, out of state 

lawyers are welcome.  In addition, while the courts have 
their own local rules, practices and customs (especially 
Chancery!), the rules are all modeled on the Federal 
Rules of Civil Procedure, so out of state lawyers are not 
challenged by dealing with foreign or mysterious rules.  
So even if you have never practiced in a Delaware Court, 
with the assistance of our “local” counsel, you can handle 
your client’s Delaware litigation needs with confidence.
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Cross-Selling The Firm’s Intellectual Property (“IP”) Group 
Jonathan Wachs

Why should you care about cross-selling in general?  

Any business development strategy worth adopting 
should be highly likely to succeed.  Recent studies have 
shown it is far easier and more effective to expand client 
service relationships with your existing network than to 
be constantly searching for new clients only within your 
own practice area.  Consider the following:

• The average U.S. business loses 50% of its customers 
every 5 years 

• It costs 6-7 times more time and effort to find a new 
client than to keep an existing client 

• The probability of you closing a business opportunity 
with an existing client is 60-70% vs. 5-20% for landing 
business with a client prospect       

                                                                   
Sources: https://www.helpscout.net/75-customer-service-facts-quotes-statistics/; 
https://hbr.org/1996/03/learning-from-customer-defections

Why should you specifically care about cross-selling 
our IP services?

• Easy Sell. The opportunities to cross-sell IP projects 
of varying sizes, durations and budgets provide 
considerable latitude when approaching a client.  A lot 
of “low-hanging fruit” exists.  IP issues are in the news 
all the time. 

• High Value. Because most business assets are 
intangible, a small investment in IP protection can 
yield large returns.  Most clients fully understand the 
value proposition of IP as a critical area for protecting 
and growing their businesses. 

• “Most Favored Client” Treatment.  The IP Group 
remains committed to providing your clients with the 
same level of attention, professionalism and care that 
we provide to clients we have originated.  Give us a 
chance to prove our commitment to you!
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Which clients does the IP Group currently represent? 

We currently represent a diverse set of businesses and 
individuals in various industries.  IP clients are NOT 
limited to biotech and software companies (although 
we represent several companies in both industries).  
Any person or business with a name, a customer list, an 
employee, a website or a business plan has an intellectual 
property asset to be protected.  We maintain large 
trademark and patent dockets for the firm’s clients and 
a “watch list” for certain IP assets to detect evidence of 
infringement.

What additional IP clients would we like to 
represent?

We are well suited to attract additional institutional IP 
clients (i.e., universities, hospital systems, and large 
multi-national corporations) in search of comprehensive 
IP portfolio management services at reasonable rates.

What is the IP Group’s process for onboarding new 
clients?  

The IP Group developed its own process to assist clients 
in a comprehensive and cost effective manner.  We start 
with a diagnostic evaluation of the client’s IP-related 
legal needs to ensure its intangible assets are protected 
properly and thoroughly.  We then create scalable “legal 
action plans” to address the client’s IP protection issues 
in a manner that reflects its stated goals, limitations and 
priorities.  We move through the agreed-upon legal action 
plan in a way that the client can appreciate and afford.  

We call this our IP ME approach to IP asset management.  
For each new client, we strive to create a detailed, 
affordable and sustainable plan to IDENTIFY, PROTECT, 
MONETIZE and ENFORCE the applicable assets. You can 
obtain a list of potential specific IP concerns (the IP Audit 
Checklist) here - http://www.offitkurman.com/intellectual-
property-audit-review-checklist/.
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What are the specific offerings of the IP Group?

One of the most important things for any business 
to consider is navigating the multi-faceted concerns 
regarding its IP portfolio.  Learning how to properly 
identify, categorize, register and enforce one’s IP assets 
can make or break a business.  Whether the IP assets 
in question are inventions, brands, works of authorship, 
confidential business information or all of the above, we 
can help! Here are some of the IP Group’s offerings you 
can cross-sell to your clients:

IDENTIFY
• IP Audits To Classify Assets and Determine Best Form 

of Protection 
• Branding Counsel, Opinion Letters and Fair Use 

Determinations
• Invention Disclosures; Review of Prior Art and Public 

Disclosures; Opinions for Freedom to Operate, 
Patentability, Infringement and Invalidity

• Transactional Due Diligence
• Chain of Title Studies for IP Assets
• Assessment of Data Rights and Markings 

PROTECT
• Prepare and File Trademark, Patent and Copyright 

Applications with the USPTO, the US Copyright Office 
and Foreign IP Agencies

• Review/Develop Policies and Procedures to Ensure 
Trade Secrets are Well Preserved and Maintained

• Review and Draft Terms for Employment Agreements, 
Non-Competition Agreements, IP Assignment 
Agreements and IP Development Agreements

• File Renewals, Declarations and Extensions for 
Existing Registrations 
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MONETIZE
• Subscription Agreements and Other Licenses 
• Asset Transfers/M&A Transactions 
• Security Agreements and Investment Documents
• Marketing and Reseller Program Documents
• Private Label Agreements and Development 

Agreements

ENFORCE
• Watch Service and Trademark Clearinghouse 

Registrations
• Website Terms and Conditions of Use and Guidelines
• Opposition and Cancellation Proceedings
• Litigation, Mediation and Arbitration
• Research of the Competitive Landscape
• Trade Secret Investigations and Enforcement
• Co-Existence Agreements

How can you increase your “close rate” for cross-
selling our IP services?
• Set up a client meeting or call
• Tell us what you do, so we can cross-sell your related 

legal services
• Get others to subscribe to Friday Factoids, our weekly 

IP blog (www.fridayfactoids.com). 
• Arrange for a review of your client’s IP assets 

Opportune times to discuss the IP Group with clients 
and contacts – 

• When the other person is starting, selling or buying a 
business 

• When the other person is developing, revising or 
transferring any product, service offering, work of 
authorship, website or brand

• When the other person expresses an in interest in the 
value of any of his or her IP assets

• When you receive the other person’s business card 
and see all the brands to be registered, watched and/or 
enforced
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Questions to ask in order to identify IP issues – 

• Did you register the copyright in your website?
• Did you register all company names, logos and tag lines?
• Do you have contracts and procedures in place to protect your company’s proprietary information?
• Are you checking to see in anybody is violating your intellectual property?
• Are you checking to see if your company is violating anybody else’s IP?

OUR CROSS-SELIING PROMOTIONAL OFFER TO YOU

Send an email to Laura Timmons (ltimmons@offitkurman.com) with the website address for one of your clients.  Based 
on a cursory review of the website, we will send you an e-mail identifying all of the IP-related issues that the client may 
want to address.  You can forward the e-mail to your client and arrange for a follow-up call to discuss the same.  It’s that 
easy.  What do you have to lose?  Many of our lawyers have landed several new IP projects through this process.  We do 
the work, you get the origination credit.  This offer is initially limited to the first 20 responders, so procrastinators may 
be penalized. 
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What Every Lawyer Should Know  When Discussing The Filing Of A Mechanics’ Lien Claim
Karin Corbett

The ability to encumber an owner’s real property to pressure payment is enticing to a client, particularly when the pain 
of non-payment is still raw.  Consequently, contractors and subcontractors seeking payment of sums due often inquire 
about the possibility of filing a lien pursuant to the Pennsylvania Mechanics’ Lien Law of 1963 (the “Act”) .  The filing 
of a mechanics’ lien claim can leverage a client’s position by creating significant problems up the chain, especially for 
owners whose lenders run title reports prior to releasing draws or for contractors who will have to indemnify an owner 
for liens filed by its subcontractors.  Importantly, a mechanics’ lien claim can also provide security (if there is equity in 
the property subject to the lien) in an industry rife with single purpose entities and contractors whose solvency waxes 
and wanes.  

Despite its attractiveness, a mechanics’ lien claim does not always add value.  A lawyer analyzing the return 
on investment of filing a mechanics’ lien must understand the full dynamic of the project and weigh practical 
considerations to target the appropriate pressure points.  There are many factors involved in that analysis, so it is 
best to gather as much information from the client as possible upon intake.  The type of project, the entities involved 
and the nature of their relationship, the financing of the project, the performance of parties on the project, and other 
information about the parties is required for a construction attorney to make an initial evaluation.  

If a mechanics’ lien is deemed an effective tool under the circumstances, it is critical to next determine whether a lien 
can be filed pursuant to the Act.  It is essential that liens be filed only where all prerequisites are met and where it is 
possible to comply with all provisions of the Act; otherwise, the claimant will be exposed to liability for slander of title, 
abuse of process and to recovery of attorneys’ fees, costs and other damages as provided for in the Act.
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Prerequisites to Filing a Mechanics’ Lien Claim:

There are several prerequisites to filing a lien claim.  
First, the claimant must have provided labor or materials 
in connection with the “erection, construction, alteration 
or repair” of an “improvement” to real property.  

Second, a determination must be made as to who is in 
privity of contract with the prime contractor. If the prime 
contract is with the owner of the real property, the lien 
would be against the real property itself.  If the prime 
contract is with the tenant, the lien would be against 
the tenant’s interest in the real property and not against 
the property itself.  In rare instances where the prime 
contract is with the tenant and the owner of the property 
agreed in writing prior to work commencing that the work 
would inure to the owner’s immediate use and benefit, 
a claimant may file a lien against the tenant’s interest 
and the owner’s interest.  While many leases expressly 
allow for the tenant to perform work, it is unusual that the 
leases indicate that the work is for the owner’s use and 
benefit. 

Third, the claimant must have been a general contractor, 
a subcontractor or a sub-subcontractor.  A sub-contractor 
to a sub-subcontractor has no lien rights, as it is deemed 
too remote from the owner in the chain of privity.  For 
the purposes of the Act, a supplier is considered a 
subcontractor (or sub-subcontractor, as the case may be). 

Fourth, the lien claimant must not have waived its lien 
rights.  A lien claimant may have waived its right to file 
a lien if it signed a written waiver of its right to file a 
lien, for example.  A lien claimant that is a subcontractor 
on the project may also be precluded from filing a lien 
if the general contractor executed a written waiver of 
the subcontractor’s right to file a lien if actual notice or 
constructive notice (in the manner defined in the Act) of 
the waiver to the subcontractor can be proven.  Similarly, 
a subcontractor’s lien rights are waived by the filing of 
a bond by a general contractor or owner in advance of 
commencing work and in an amount sufficient to pay all 
subcontractors.

Fifth, the project cannot have been for a “purely public 
purpose.”  Essentially, if the work performed is part of a 



27

public project, a mechanics’ lien claim cannot be filed.
Finally, the claimant must have fully complied with all of 
the requirements of the Act. Courts routinely hold that 
strict compliance is required given that the unilateral 
right to effect a lien on real property belonging to another 
is extraordinary and imposes a substantial hardship upon 
the owner.

Time to File a Mechanics’ Lien Claim:

Lien claims must be filed within six months of the date 
the claimant last supplied labor or materials to the project 
under its contract.  The “date last worked”, as it is often 
called, is prudently calculated from the last substantial 
work performed, and not on punch list or warranty work 
which may be viewed by the court as an improper attempt 
to extend the time limitation.  This is especially the case 
if the punch list or warranty work was performed after a 
long period of no work being performed.  

While a claimant directly contracted with the owner or 
tenant need not take any action prior to filing the lien, 
a subcontractor claimant does not enjoy that luxury.  A 

subcontractor must serve formal written notice of its 
intent to file a lien upon the owner or tenant at least thirty 
days before filing a lien claim.  Therefore, a subcontractor 
considering filing a lien must make its decision to 
do so thirty days before the last date to file the lien, 
effectively truncating the time to begin lien proceedings 
to approximately five months.  The notice of intent to 
lien must include the name of the party claimant and the 
person with whom he contracted, the amount claimed 
to be due, the nature and character of the labor and 
materials supplied to the project, the date of completion 
of the work for which his claim is made and a description 
sufficient to identify the property subject to lien.
 
Procedures of Filing and Perfecting a Mechanics’ 
Lien Claim:

Lien claims are filed in the office of the prothonotary (or 
equivalent office) of the county where the property is 
located.  The claim must include the name of the party 
claimant, whether it is a contractor or subcontractor, the 
name and address of the reputed owner, the date on which 
the claimant completed its work, the amount claimed 
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to be due, a description of the improvement and the 
property claimed to be subject to the lien.  If the claimant 
is a general contractor it must identify the contract and 
provide a description of the labor or materials provided.  
If the claimant is a subcontractor, it must provide the 
name of the contractor with whom it contracted and the 
date on which the formal notice was served.  In the event 
that the contract is not for an agreed upon sum, such as 
a time and materials contract, the claimant must provide 
a detailed statement of the labor and materials provided 
and the prices charged for each.

It is critical that the lien claim is prepared thoroughly 
and without error, as a lien claim may only be amended 
where the parties agree or the court grants leave to 
amend.  After the expiration of time to file a lien, a party is 
expressly barred from amending to substitute or correct a 
property, change the identity of the owner (or contractor 
in the case of lien filed by a subcontractor) or increase the 
amount of the claim.

To perfect the lien once it is filed, the lien claimant must 
serve the lien upon the owner within thirty days.  The 

claimant must identify the court, court term and number 
and indicate the date of filing.  Service is made by a 
sheriff’s deputy in all counties other than Philadelphia 
where a competent adult may make service.  Should an 
owner evade service or instances where the address is 
unknown, the sheriff (or process server if in Philadelphia) 
may make service by posting the lien claim conspicuously 
at the property.  An affidavit of service or an acceptance 
of service signed by the respondent must be filed within 
twenty days of the date of service.  Courts require strict 
compliance with all deadlines set forth in the Act – even a 
delinquency of one day’s time will render a lien invalid.

Owner’s Option to Discharge a Mechanics’ Lien 
Claim Filed by a Subcontractor:

An owner served with a notice of intention of lien 
has several avenues to protect itself in the event the 
contractor fails to pay a subcontractor.  First, the owner 
may retain from amounts owed or to become owed to the 
general contractor an amount sufficient to protect itself 
from loss until the claim is settled, released, defeated 
or discharged (although a contract provision is usually 
required to support such a position).
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Second, the owner may provide written notice to the 
general contractor providing details of the claim and the 
amounts it is withholding as a result, specifying that the 
owner must settle the claim, undertake to defend the 
claim or provide security against the claim; otherwise, 
the owner will pay the claim of the subcontract and be 
subrogated to the rights of the contractor or undertake a 
defense to the claim and hold the contractor liable for all 
costs and fees regardless of whether the owner prevails 
in defending the claim.  Upon receipt of notice by the 
owner, the general contractor must settle or discharge 
the claim and provide the owner with a written copy of a 
waiver, release, or satisfaction of the lien claim signed by 
the claimant, agree in writing to defend the owner against 
the claim and provide the owner with sufficient security 
to protect the owner (which may include funds already 
retained by the owner) if the defense is unsuccessful or 
abandoned, or provide the owner with security sufficient 
to protect the owner from loss caused by the claim. 

Owner’s Right to Discharge a Mechanics’ Lien Claim 
filed by Any Tier of Contractor:

Owners of a property subject to a lien claim have the 
right to discharge the lien by depositing cash equal to 
the amount of the claim with the court or by posting a 
bond or other security subject to approval by the court 
in an amount no less than twice the amount of the claim.  
This outcome is favorable to the lien claimant in most 
circumstances, because while the clearance of the 
encumbrance alleviates a pressure point – particularly 
for an owner seeking to transfer the property or use it as 
collateral – the bond or cash collateral creates a “liquid” 
form of security so that the claimant will not have to take 
the property to sale. 

There is a carve-out for residential projects of one or 
two units.  If the owner has paid a general contractor 
in full, the owner may petition for discharge of the lien 
immediately and without posting security or depositing 
cash because such a lien is not permitted.  A client filing 
a lien on a one or two unit residential project should 
be advised of this possibility in advance, to avoid the 
surprise of this unfavorable outcome.
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Enforcement of a Mechanics’ Lien Claim:

A mechanics’ lien will sit as a recorded cloud on title, 
but to enforce the claim, a claimant must seek judgment 
upon the claim by filing a complaint to enforce with the 
prothonotary in the county where the lien is filed within 
two years of filing the lien claim.  Failure to timely enforce 
the claim will result in the discharge of the lien. 
 
In an action to enforce, a defendant is not permitted 
to bring a counterclaim, although it may allege a set-
off to the extent it arises from the same transaction or 
occurrence as set forth in the lien claim.  This limitation 
often results in multiple pending actions which can 
amplify the costs for both sides.  As a result, a claimant 
does not often object to the misjoinder.

Additional Considerations for Projects Worth More 
Than One and a Half Million Dollars:

Recent amendments to the Act, made effective 
on December 31, 2016, impose new procedures for 

construction projects over one and a half million dollars, 
whether the project includes new construction or 
alterations and repairs.  The amendments provide four 
new types of notice permitted under the Act: (a) notices 
of commencement; (b) notices of furnishing; (c) notices 
of completion; and (d) notices of non-payment.  Each 
such notice is to be filed in an online “Notice Directory” 
operated by Pennsylvania’s Department of General 
Services.

Per the amendments, an owner will have the option to 
make the project a searchable project by filing a Notice of 
Commencement on the Notice Directory.  This Notice of 
Commencement must be filed in the directory and posted 
at the project site before work on the project commences.  
The owner must also make a reasonable effort to ensure 
any Notice of Commencement is part of the contract 
documents.  There is a proscribed form that must be 
followed for the notice to be effective.  An owner may 
delegate the task of filing the Notice of Commencement 
to the general contractor as a matter of contract.  
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Once a Notice of Commencement is filed, a Notice of 
Furnishing becomes mandatory for any subcontractor 
or supplier that has rights under the Act.  The failure to 
file a Notice of Furnishing if a Notice of Commencement 
is filed will be deemed a waiver of lien rights.  General 
contractors do not have to file a Notice of Furnishing 
because they have a direct contract with the owner.  The 
Notice of Furnishing must be filed in the Notice Directory 
no later than forty five days after first supplying labor or 
materials to the project to be effective.  Like the Notice of 
Commencement, there is a proscribed form that must be 
followed.

Notices of Completion are filed by the owner (or the 
general contractor, if properly delegated) to mark the 
end of work on the project.  These notices are entirely 
optional and must be filed within forty five days of actual 
completion of the work as defined in the Act.  The Notice 
of Completion cannot be used for any purpose other than 
to provide notice to those working on the project.  For 
instance, it is expressly stated in the Act that it cannot be 
used for things like determining when the warranty period 
begins.

A Notice of Non-Payment is filed by a subcontractor or 
supplier that has lien rights to indicate it has not been 
paid. It has no proscribed form, no time limit, and no legal 
effect on lien rights.  However, it may be useful leverage 
and open the lines of communication with similarly 
situated contractors on the Project.

All of these new provisions will operate under long 
standing case law which states that the Mechanics’ Lien 
Law is in “derogation of the common law” and must be 
strictly construed. In practical terms, this means that 
the failure to adhere to the requirements of the Act very 
closely will result in the loss of lien rights and the lien 
being stricken.  Consequently, it is critical to understand 
these amendments not only when filing a lien, but also 
when working with a client on the front end of such a 
project.
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Mechanics’ Lien Laws in Other States:

Most states have mechanics’ lien laws, but they all differ 
from one another in many respects.  For example, in New 
Jersey there are many differences including that the time 
to file a lien is limited to ninety days from the date last 
worked, the general contractor is a required party in an 
enforcement action, and the lien is filed with the clerk 
of the county rather than with the court.  Nonetheless, 
reviewing all of the information relevant to filing a 
mechanics’ lien claim in Pennsylvania as it applies to a 
client’s work on a project will provide the groundwork for 
discussing client’s ability to lien in states where such 
a remedy is available and provide context to discuss 
other claims such as breach of contract and violations of 
various prompt pay statutes.
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More Employees, More Problems:  
If you have employees, you need an employment attorney

Companies often put the formation, maintenance and 
implementation of employment policies and procedures 
at the bottom of their to-do list without realizing how vital 
they are to protecting the interests of the company. As 
a company grows, it becomes increasingly important to 
implement and maintain employment policies and move 
this task to the top of the list. Below are some common 
questions and statements made by clients who need an 
employment lawyer, whether they know it or not. 

“I started out with 10 employees and now I have 80. What 
should I be doing?”

Like a client’s workforce, federal and state employment 
regulations are constantly changing and developing.  
It is important for companies to frequently review the 
following for compliance with current federal and state 
laws: 

• Internet/ personal e-mail usage 
• Personnel file contents 
• Whether they have properly posted required   
 notices and posters 
• Proper pre-employment testing procedures 
• Family Medical Leave Act  
• Military Leave 
• Pregnancy Leave 
• Sick Leave 
• Drug-Free Workplace Compliance 
• Sexual Harassment (training and reporting 
 resources)
• Americans with Disabilities Act accommodations 
• Overtime Polices 
• Employee Classifications 
• COBRA Compliance  
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 One way to stay on top of compliance is to review and 
rework handbook policies. Handbooks are the blueprint 
for how companies manage their workforce. They can be 
instrumental in guiding the actions of both employees 
and managers and are a way to demonstrate established 
policies should litigation arise. Additionally, certain 
regulations do not “kick in” until a company has a certain 
number of employees. For example, the Family Medical 
Leave Act only applies to companies with over fifty 
employees. A frequent review of policies and procedures 
can help a company manage their human capital and 
better prepare for the regulatory changes that come along 
with a larger workforce.  

The Bottom Line: Employers should conduct periodic 
reviews of their employment policies and procedures. 
This is best done though a handbook review or audit 
of their policies. 

“Can I fire this person?”

The most likely time for a lawsuit in the employee life 
cycle is at termination where employers are often left in 
a position where they are forced to be reactive instead of 
proactive. As a company’s workforce grows, it becomes 
more diverse as to ideas, gender, race, ethnicity, etc. 
This can lead to an increase in workplace conflicts 
and complaints. When these events end in termination, 
they are ripe for discrimination claims. Employers can 
be proactive instead of reactive by ensuring they have 
set employment policies and are building a thorough 
employee record leading up to and through termination.  

As previously mentioned, established company polices 
in the employee handbook and in orientation materials 
can be used as evidence of a company’s position on 
discrimination should litigation arise. In conjunction, 
employers should be documenting their compliance with 
these polices. Throughout an employee’s time at the 
company, the company should be maintaining a personnel 
file that includes incident reports, annual evaluations, 
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job descriptions, history of infractions and how they 
were handled, and documentation of both good and bad 
incidents. Creating a “paper trail” that could be used to 
defend any potential litigation is essential to disposing of 
litigation quickly and inexpensively. 
Another way to be proactive is to examine the facts and 
circumstances surrounding the employee’s employment 
and termination to determine whether a severance 
agreement with a release of claims is appropriate. A well 
drafted severance agreement can all but eliminate the 
risk of litigation at a reasonable cost. 

Bottom Line: Document, document, document. 
Create a “paper trail” of policies, procedures, and 
what happened leading up to termination. Consider 
minimizing risk by drafting a carefully worded 
severance agreement. 

“I don’t need an employment attorney, I have independent 
contractors”

Wrong.  Companies frequently make the costly mistake 
of classifying someone as an independent contractor 
when they are actually an employee under the Fair 
Labor Standards Act (“FLSA”) and accompanying state 
laws. Misclassifying employees can lead to lengthy and 
expensive legal battles when employees classified as 
independent contractors assert wage and hour claims.  

Fundamental to assessing whether someone is an 
employee or an independent contractor is determining 
whether they are dependent on the employer or are in 
business for themselves. Some signs that your client 
has employees, not independent contractors, are that 
the company controls or manages the way job duties 
are performed, provides equipment necessary to 
perform job duties, relies heavily if not exclusively on 
“independent contractors” as part of their business, 
and the “independent contractors” work exclusively 
for the company. While no single factor mentioned is 
conclusive, if any factor is present, your client should take 
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a deeper look into whether they really have independent 
contractors. If they in fact have employees, they will need 
to adjust their pay structure, procedures and policies to 
avoid falling victim to a wage and hour lawsuit. 

 The Bottom Line: Calling someone an independent 
contractor and having them sign an “independent 
contractor agreement” does not make them an 
independent contractor. Companies need to dig 
deeper into the actual actions of their workforce to 
determine whether they indeed have independent 
contractors or whether they need to start treating 
their workforce as employees.

The Pitch: 
While there is no guaranteed method of avoiding 
litigation, clients can reduce their risks by revising 
policies to be compliant with all applicable laws and 
taking the steps necessary to ensure actual practices 
are consistent with compliant policies. Put your client in 
the driver’s seat. If your client has employees, they have 
employment needs and we are here to help! 
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Cross-Selling Financial Institution Regulatory Services
Danielle Casseres

What types of clients might you cross-sell to? 

Our practice group focuses on providing regulatory 
services to:
• community banks
• credit unions
• regional banks
• mortgage companies
• mortgage brokers
• mortgage servicers
• marketing companies servicing the residential 

mortgage lending community
• realtors
• title companies; and
• other real estate settlement service providers

We have a deep knowledge of consumer lending laws 
affecting the origination, servicing and marketing of 
residential mortgage loans.  We have a niche practice 
that is only offered at a few other large firms and some 
boutique firms throughout the country.  Even if your 
client has in-house counsel or a compliance officer, it is 
likely they outsource residential lending regulatory work.  
Most commonly, our colleagues at Offit Kurman refer 
community bank or regional bank clients with residential 
lending divisions that are seeking regulatory support.  
Importantly, we represent companies and not individuals 
seeking advice on their mortgage transactions.  
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What can we offer your clients? 

We can counsel your client on everything from compliant 
consumer disclosures on mortgage transactions to 
purchasing a new mortgage company or business.  The 
residential lending industry is heavily regulated both 
at the state and federal level.  If your client is engaged 
in residential lending, they must ensure regulatory 
compliance in almost every aspect of their business.  
Below are some of the matters where we can offer 
regulatory assistance:
• Regulatory investigations and enforcement actions
• Federal or state compliance examinations
• Fannie Mae or HUD operational reviews
• Employee compensation plans
• Mergers & acquisitions
• Licensing and agency approvals
• Fair lending reviews
• Information security and privacy
• New product development and disclosures

How do I introduce the practice group? 

Set up a client meeting or call with one of the attorneys in 
our practice group. 

We have a national practice with clients from Hawaii to 
Maine.  The lawyers in our practice group are regularly 
traveling to meet with clients across the country or to 
speak at industry events.  If your client is not local, there 
may be an opportunity for an attorney in our group to 
meet with them in person.  
Send a prospect the practice group’s marketing materials.  

We have print and pdf marketing materials that give an 
overview of our practice group and services.  



39

Invite them to a webinar or to meet us at a speaking event or 
conference.  

We host a “Quarterly Compliance Update” webinar to 
discuss regulatory updates for current and prospective 
clients.   We are also very involved with the local and 
national Mortgage Bankers Association, as well as 
several other industry groups.  We regularly speak at 
or attend industry-wide conferences that your clients 
may also be attending.  Our speaking engagements are 
updated on the practice group’s website if you would like 
to send a link or let your client know that our firm will be 
speaking a particular event.  

If you would like assistance with cross-selling the 
Financial Institution Regulatory Practice Group’s 
services, please reach out to dcasseres@offitkurman.
com. 

 To learn more about the group please visit https://
www.offitkurman.com/service/financial-institutions-
regulatory/.
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New Tax Reform & Estate Planning
Rajiv Goel

Under existing law, the federal estate, gift and 
generation-skipping transfer tax exemption is $5.49 
million/person and $10.98 million/married couple (in 2017).  
Under the new tax tax law, Congress will immediately 
increase this exemption by $5 million.  If this law becomes 
enacted and as a result of indexing for inflation, it is 
projected that the 2018 exemption will then be as much as 
$11.2 million/person and $22.4 million/married couple.  It 
should be noted that in the House version of the bill, there 
is complete repeal of the estate tax in six years (in 2024).
 
If the exemption increases as noted above, it is projected 
that there will be less than 3,000 decedents in the entire 
country who will be subject to estate taxes.  Because 

most clients equate estate planning to addressing estate 
taxes, the risk then becomes that clients will become 
complacent and not seek legal counsel in addressing 
estate planning needs.  However, attorneys should be 
mindful to advise clients that estate planning should 
never be only about estate taxes. For most people, more 
wealth is lost to financial abuse, lawsuits, divorce, 
spendthrift heirs and other risks than from estate 
taxes.  Properly drafted estate plans can address all of 
these concerns while building in flexibility to address 
unexpected events in the life of a family.  
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New Tax Reform & Business Entities
Mike Mercurio

One buzzed-about aspect of the Tax 
Cuts and Jobs Act is the bill’s impact 
on “pass-through” business entities. 
Pass through businesses are so called 
because their profits pass through 
to the business owner’s personal tax 
return, where the profits are taxed at the 
corresponding income tax rate. Most 
closely held businesses in the United 
States—including sole proprietorships, S 
corporations, limited liability companies, 
and partnerships—are pass through 
companies.

The new law does not change how pass 
through companies are taxed, but it does 
allow many owners to deduct 20% of their 
qualified business income (QBI), or taxable 
income minus capital gains (whichever 
is lesser) on their annual returns. QBI 
comprises any domestic income besides 

reasonable compensation associated with 
S corporations and guaranteed payments 
associated with partnerships and LLCs. 
Unlike an itemized deduction, the QBI 
deduction is considered an “above the 
line” or “between the lines” deduction, 
meaning it reduces overall taxable income 
regardless of whether an individual claims 
the standard deduction.

Any business is eligible for the full 
20% deduction, so long as the owner’s 
taxable income falls below $157,500 
(or $315,000 for married owners filing 
jointly). Note that businesses in specified 
service industries—such as health 
care, accounting, law, and professional 
services—cannot claim the deduction if 
their income exceeds $157,500 (or $315,000 
for joint filers).

In light of this new law, I imagine many 
clients will be evaluating their tax burdens 
with renewed vigor and considering 
whether different business structures 
could present tax savings. While some, 
such as service-oriented companies with 
taxable income above the threshold, may 
find benefits in forming a new structure or 
“spinning off” an element of their business 
as a separate entity, clients should be 
aware of the various legal and financial 
advantages responsibilities associated 
with each entity. For most businesses, 
taxes are a relatively minor factor in long-
term growth and success. Attorneys 
should take this opportunity to review 
clients’ large-scale objectives and develop 
a strategy that takes all of a client’s unique 
issues and circumstances—including 
taxes—into consideration.
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New Tax Reform & Family Law
Ron Ogens

Regarding the Tax Cuts and Jobs Act, the most material and problematic area of concern for Family Law attorneys 
is the proposal to disallow payers from deducting—and payees from including—alimony for income tax purposes. 
This impacts settlements or court orders that provide for payment of alimony by one spouse to the other, where the 
agreement or court order is entered into on or after January 1, 2018.
 
Prior to this bill, spouses have been able to deduct or include alimony payments from or in their income. Attorneys and 
tax advisors have for many years counseled the payer spouse to consider the actual out-of-pocket payment after first 
deducting state and federal taxes. Without deductibility of alimony, the payer may be willing to pay considerably less. 
When a court considers the issue, the attorneys involved will undoubtedly advise the court of the material change in 
taxability and will likely present evidence of the actual needs of the recipient spouse, rather than present their needs 
while considering also that payment of taxes is not a factor. The use of an expert accountant or tax advisor will likely 
materially increase.
 
Although they could use a complex computational formula to address the tax burden, parties now will most likely 
simply agree upon a lesser payment, which theoretically meets the needs of the recipient spouse. Where the alimony 
payment is modifiable, there is another whole new set of problems, and most advisors will want to include language 
(permitted by statute) that the alimony (spousal support) provisions of the agreement shall not be subject to 
modification by any court.
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The current proposal to disallow mortgage interest deductions for mortgages in excess of $500,000 may have a lesser 
impact, given that in most cases, an existing mortgage will be grandfathered, and a new mortgage—or refinanced 
mortgage—used to obtain funds to buy out the interest of the other spouse in the jointly owned home will have to be in 
an amount which is $500,000 or less.  Where this cannot be done, because the need for buy-out funds materially exceeds 
$500,000, the buy-out may not occur, or the excess amount may not be deductible. Current Maryland law allows the court 
to transfer a jointly owned home from one spouse to the other, provided that the spouse being bought out is release 
from the lien on the house. This issue is more complicated because existing marital property law did not take into 
account the possibilities which may exist if the new limit is enacted. 
 
One way to attempt to solve the problem might be for the purchasing or transferee spouse to transfer other marital or 
non-marital assets to the transferring spouse, thus eliminating the need for a mortgage for buy-out purposes. This also 
avoids the possibility that refinancing of a mortgage may result in obtaining a new mortgage with a materially higher 
interest rate.
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