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The High Cost of Litigation

“I was never ruined but twice; once when I lost a 

lawsuit, and once when I won one.” 

- Voltaire, French philosopher and writer, 1694-1778



Our Goals

Today we will discuss:
– Best Practices for Recruiting and Interview Process

– Essential Documentation for New Hires

– Effective Workplace Investigations

– Progressive Discipline

– Documentation, Documentation, Documentation

– Employee Handbook “Must Haves”

– Risk Factors

– Termination communications and unemployment issues

– Jury trial waivers, mediation and arbitration options

– Severance Agreements



Key is to always ask questions clearly 

related to the job.  
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What To Ask During An 

Interview



What To Ask During An 

Interview
• To comply with the American with 

Disabilities Act, ask all applicants 

a question similar to the following:
– Having been told or shown the job 

description highlighting the essential 
functions, can you perform this job with 
or without reasonable 
accommodation?”

• Most importantly, make sure that 
each question you ask relates 
directly to a job responsibility or 
qualification.
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What NOT to Ask 

During An Interview
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DO NOT ASK questions 

about whether an applicant 

has 
filed a complaint with the 

Equal Employment 

Opportunity Commission, 

applied for workers’ 

compensation, 

or filed a wage claim with 

the state department of 

labor.  



“On-Boarding”
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Offer Letter
• Term of employment or “at 

will”?

• Title and nature/scope of 

work to be performed

• Confidentiality and Non-

compete provisions

• Counter-signature required



Written Job Description
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• Distributed to employees

• Current and relevant? 

• Used for hiring 

standards (ADA)

• Used for future 

evaluations

• Can be the basis for 

termination



PREPARING FOR 

TERMINATION THROUGH 

EVALUATIONS AND  

INVESTIGATIONS

The Best Offense Is A Good 

Defense!
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ASK YOURSELF:

• Is there enough documented 

evidence to justify the decision 

to terminate this employee?

• Do the documents tell the 

story?



Performance Evaluations

Are they completed timely?

Are they accurate?

Are they complete?

Are they a surprise to the employee?

Are they constructive?

Do they include future goals?

What about self-evaluations?
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Investigations Prior to 

Termination

Failure to adequately investigate any 

complaints or performance issues with an 

employee subject to termination or failure 

to investigate issues raised by the 

employee could expose employers to 

liability.
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Workplace Investigations

1. Ensure objectivity

2. Consider suspension during investigation

3. Review personnel file

4. Interview relevant witnesses 

5. Apply relevant policies and practices

6. Draft a clear, objective determination

7. Communicate determination to employee
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Relevant Personnel Documents

• Signed application and/or resume

• Written performance evaluations

• Disciplinary records

• Attendance records

• Copies of employer policies

• Emails, complaints, other correspondence
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Documentation

• Are you using a form/uniform language?

• Avoiding unnecessary commentary?

• The 4 W’s - Who, What, When, Where

What if the employee refuses to sign?
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Conducting Witness Interviews

• Meet privately

• Consider including a witness/note taker

• Request cooperation and honesty

• Explain confidential nature of discussion; 

and that disclosure may occur

• Assure no retaliation

• Take contemporaneous notes 
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Additional Investigation Tactics

• Obtain signed witness statements

• Retain backup documents (e.g., personnel 

files, medical records, attendance records, 

timesheets, payroll records, complaints)

• Consider management training to include 

how to discipline correctly and fairly
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Compare Behavior to 

Handbook Policies

• Does the employee’s behavior violate a 

handbook policy? What if the handbook says 

something else?

• What if the behavior is protected by the 

NLRB because it’s “concerted” activity 

addressing “terms and conditions” of 

employment?

• Have an appropriately drafted social media 

policy.
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EMPLOYEE HANDBOOK 

PROVISIONS
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Employee Handbook

Employee handbooks, 

as well as employment 

agreements, provide 

employers with the 

opportunity to include 

provisions that can be 

useful when subjected 

to a claim of wrongful 

termination.
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Protecting the Employers

• Make sure there is an explicit set of company rules set 

forth in your employee handbook and orientation 

materials.

• Examples of important rules

– Internet/personal email usage   - FMLA policy

– Absence/tardiness - Workplace conduct policy

– Anti-harassment policies - Cell phone usage policy

– Equal employment policies - Anti-retaliation policy

– Anti-discrimination policy



Additional Items to Include

In addition, the following provisions may be included to help 

protect employers:

– Choice of Venue

– Limitations on statue of limitations

– Mandatory internal dispute resolution procedures

– Mandatory prompt reporting of discrimination, etc.

– Specific policies pertaining to: performance, behavior, 

attendance that clearly set forth employee 

expectations
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RISK FACTORS
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Retaliation

• Most common type of lawsuit filed with the 

EEOC today.

• Retaliation – any adverse action taken against 

an employee for filing a complaint or supporting 

another employee’s complaint. 

• It is important to remember that you can be sued 

for retaliation even if what the employee 

complains about is NOT illegal, as long as the 

employee reasonably thought that the 

employer’s actions were illegal.



Retaliation - Action Items 

• In order to avoid Retaliation claims, or 

reduce exposure if a claim is made:

– Document, document, document!

– Timing is important. Cases have been lost 

due to issues arising out of the timing of 

terminations.

– Consider all claims as legitimate and 

investigate accordingly.

– Last Chance Agreements



TERMINATION
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TO DO - Process

• Termination Process

Ensure that proper documentation is used leading to 

termination.

• Examples:  incident reports; annual evaluations; written job 

descriptions; history of how infractions handled, personnel 

file containing good and bad incidents. 

Prior to termination, conduct an objective review of 

employee circumstances by non-operational manager 

(HR Director) or outside counsel and decide if 

severance package may be applicable.



The Termination Meeting

Tips on conducting a termination meeting:

» Review appropriate documentation 

» Provide reasons

» Reference supporting documents

» Take care of administrative duties, e.g. 

keys, paycheck

» Do not debate 

» Determine post–termination issues of 

references, responses to questions about 

unemployment compensation



Payment of Final Wages

• You must pay a terminated employee all 

wages due on or before the day on which 

the employee would have been paid the 

wages if he had not been terminated.

• In Maryland, you are also required to pay 

accrued leave unless you have a written 

policy to the contrary, notice of which is 

provided to the employee.
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Other Considerations when 

Terminating an Employee

Any termination letter should include the true 

reason(s) for the discharge.

– Evidence for unemployment claim

– Evidence for subsequent lawsuit

– What to do if the employee applies for a future job
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Final Advice for Terminations

• Be honest with your employees about the 

reasons behind the termination.

• If offering severance pay, obtain a signed 

release.

• Conduct exit interviews to learn how to 

improve the workplace environment.
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UNEMPLOYMENT CLAIMS
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What about Unemployment 

Claims?

• In March 2016, there were 8.0 million 

unemployed persons in the U.S. (5%).

• The number of long-term unemployed (those 

jobless for 27 weeks and over) was 2.2 million.
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Unemployment Claims 

• Communicate reason(s) for termination in 

writing to employee.

• Challenge unemployment award when 

employee voluntarily resigned or was 

terminated for misconduct or gross 

misconduct.  

• “Misconduct” is generally defined as 

numerous and egregious violations of written 

rules after ample warning.
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PROCEDURAL 

PROTECTIONS
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Jury Trial Waivers

• Juries in certain jurisdictions tend to be 

pro-employee

• All issues decided by a judge (federal 

judge preferred) who is more familiar with 

the law

• Include in bold language on signature 

page in handbook, or have a separate 

signed agreement
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Mediation Clauses

• Forces meaningful conversation prior to 

institution of arbitration or lawsuit

• Mediator has no authority to decide issues

• Valuable discoverable information is 

obtained

• Pre-determined costs are known up front

• Parties need to be in a conciliatory 

mindset
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Arbitration Clauses

• Binding on both parties

• Can mutually select an arbitrator

Advantage:

– Can be less expensive; expeditious

Disadvantage:

– Relying on someone who may not be a judge

– Limited appeal rights
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SEVERANCE AGREEMENTS

40



Severance Agreements

• With problematic terminations, consider a 

severance agreement.

• While this means that you have to 

compensate the employee you want to 

terminate, sometimes buying peace is the 

best course.
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Severance - Necessities

• Include a general release of claims

• Statement of receipt of full compensation 

(FLSA)

• ADEA release language

• Incorporate references to relevant 

employment documents, such as 

restrictive covenants
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Severance – Nice-to-have

• Confidentiality/Non-disclosure

• Non-disparagement

• Additional restrictive 

covenants
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Any Questions?  Please 

contact us.  

Russell B. Berger April Rancier
Email: rberger@offitkurman.com Email: arancier@offitkurman.com

Office Phone: 410.209.6449 Office Phone: 410.209.6426

Mailing Address: 300 E. Lombard St.                    Mailing Address: 300 E. Lombard St.

Suite 2010 Suite 2010

Baltimore, MD 21202 Baltimore, MD 21202

mailto:rberger@offitkurman.com

